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ROUND I-THE KING'S COUNCIL
On October 20,1988, Waldemar Ratzlaff

played blackjack, lost, and owed $160,000
to the High Sierra Casino in Reno, Nevada.
When Ratzlaff brought $100,000 in cash
to the casino one week later, the casino told
Ratzlaff that currency payments in excess of
$10,000 would be reported to the IRS. Pay-
ment by a bank cashier's checks would not
be reported, a casino manager explained.
The casino provided Ratzlaff with a limou-
sine to take him to the bank. At the bank
Ratzlaff learned that the bank also would
have to report cash deposits in excess of
$10,000. Ratzlaff purchased cashiers checks
in less than $10,000 from several different
banks. Breaking apart large cash deposits
into smaller amounts of $10,000 or less to
willfully avoid the cash transaction report-
ing requirements is a crime called "structur-
ing." Ratzlaff was charged with this crime
and convicted.

Ratzlaff appealed the issue whether his
ignorance of the antistructuring law could
be a defense. The trial court and the court
of appeals for the Ninth Circuit held that
Ratzlaff could be found guilty regardless
of whether he knew that what he was do-
ing was engaging in the criminal activity of
structuring. The Supreme Court reversed
the lower courts in a 5-4 decision. Ratzlaff
v U.S., U.S. - 114 S. Ct. 655 (1994).
The Court ruled that the word "willfully"

in the antistructuring statute meant that the
government had to prove that Ratzlaff knew
that he engaged in a criminal act by split-
ting up the cashier's checks into amounts
less than $10,000. The matter was remanded
to the district court for further proceedings.

The Ratzlaff case is an example of how
our legal system handles an ambiguity in a
criminal statute. The prosecutor may claim
certain conduct constitutes the crime. If
the judge agrees with the prosecutor the
conduct is punishable. The result often de-
pends on the particular judge.

Two centuries earlier, judges and attor-
neys in the colonies argued law to the jury
and criminal statutes were interpreted by
unanimous jury verdict.' John Adams had
argued with the crown about the right to
jury interpretation on a number of occa-
sions.2 The jury interpretation rule was ex-
plained in this jury instruction from an
early Supreme Court case:

For as on one hand, it is presumed, that ju-
ries are the best judges of facts; it is, on the
other hand, presumable, that the courts are
the best judges of law. But still both objects
are lawfully within your power of decision.
Georgia v Brailsford, 3 Dall 1, 4 (1794).

Alexander Hamilton cited this instruc-
tion in a New York criminal case "to show
the general sense of this country in favor of
the common law right of the jury to judge
of the criminal intent, and of the law as
well as of the fact." People v Croswell, 3
Johns. Cas. 336, 347 (1804).

Over time, fewer states continued the
right to jury interpretation of law in civil

cases, and by 1865, in all but a few states,
it became the rule only in criminal cases?
The Supreme Court abolished jury inter-
pretation of law in criminal cases in Sparf
and Hansen v U.S., 156 U.S. 51, 89 (1894).
The Court explained that the colonists had
used jury interpretation of law only because
they distrusted the crown's judges. Justice
Harlan said:

The language of some judges and statesmen
in the early history of the country, implying
that the jury were entitled to disregard the
law as expounded by the court, is, perhaps,
to be explained by the fact that "in many of
the States the arbitrary temper of the colo-
nial judges, holding office directly from the
Crown, had made the independence of the
jury in law as well as in fact of much popu-
lar importance." Whartons Cr. P1. & Part-
nership. 8th ed. Sec. 806; Williams v State,
32 Mississippi, 389, 396 (at 89-90).

Sustice Harlan gave two reasons in Sparf
for abolishing jury interpretations of law:
(1) juries are "untrained in the law" (at

101); and (2) at the time our separation
from England "the jury in criminal cases
could not properly disregard the law as
given by the court." (at 90).

A jury has a high level of accuracy be-
cause of its unanimous verdict, which might
be an advantage in the case involving an
ambiguous criminal statute. Suppose a
criminal statute has a hidden meaning that
has to be deciphered. Assume in a close
case, like Ratzlaff, that both the judges and
the jurors have a 50% chance of determin-
ing the meaning intended by Congress.
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The judges will always have a 50% chance
of being wrong (1, 3, 9, or a 1001); a unani-
mous jury of 12 has only a .02244% chance
of being wrong. The value of a decision by
a judge in a close case must be worth mul-
tiplying the margin of error by at least a
factor of 2,048 (See Table A).

uppose a particular criminal statute is

more difficult to interpret than the
statute in Ratzlaff and that this results

in a 70% chance of error for both judge and
juror. The Supreme Court would have a
90% chance of missing the mark, but a jury
would have less than a 1.5% chance of be-
ing incorrect. In a hard case, we are better
off with only one judge. This is like scor-
ing five out of nine shots at a 30% chance
of success per shot. The odds of making
one shot are higher. (See Table A).

The underlying assumption in the above
statistical analysis is that a judge cannot
make a better criminal statute than Con-
gress. Any attempt by a judge to improve
or redirect a criminal statute counts as an
error because it fails to match up with leg-
islative intent. Similarly, a criminal statute
containing a general description of a crime
and expecting judges to complete the de-
tails on a case-by-case basis will result in
numerous errors. The assumption that all
judge-made statutes are defective can be
evaluated by treating judge-made statutes
as a social experiment started about eight
centuries ago. From then until the early
14th century, judges in England drafted
statutes and were primarily responsible for
enacting them.4 The mathematical preci-
sion of Table A can be verified by examin-
ing the period when judges made the laws.

The reason medieval judges made statu-
tory law was because they ran the courts,
and the making of statutes evolved as part
of the early court system. The earliest forms
of English legislation were the written in-
structions from Henry 11 (1154-1189) to his
royal justices regarding punishments or

Over time, fewer states continued the right to jury
interpretation of law in civil cases, and by 1865, in all

but a few states, it became the rule only in criminal cases.

how to handle a given matter.5 Later, stat-
utes were made by petitions to the High
Court of Parliament (ultimately the House
of Lords), that were sent to the king.6 The
first statutes in Parliament were judicial in-
terpretations in legislative form.1 Like case
law, medieval judges created statutes and
subsequently interpreted them. For exam-
ple, in 1305 an attorney pleading for a stat-
utory construction in favor of his client was
told by the chief justice of Edward 1 (1272-
1307): "Do not gloss the statute; we under-
stand it better than you, for we made it."8

In the early 14th century, many groups
petitioned Parliament (House of Com-
mons)2 These group petitions gave the gen-
eral population a voice in legislation. After
this the judges were removed from posi-
tions that enabled them to make statutes.
At the same time, several important rights
were acquired, such as the right against
self-incrimination and the right to due proc-
ess. The story of the downfall of the power
of judges started with a military tax called
scutage and its effect on the king's govern-
ing body called the King's Council.

The King's Council was also the king's
court. Practically every holder of land was
the holder of a court for the inhabitants of
that land.'0 Court functions formed within
the King's Council (e.g., the Court of the
Exchequer, the King's Bench, the Com-
mon Pleas, and Parliament) and each court
would split off, each time taking its juris-
diction with it."1 By the time of the Amer-
ican Revolution, the King's Council was
reduced to the Privy Council, which had
jurisdiction over the colonies and appeals
from the colonies.i 2

Table A
Comparison of Error Rates Between Judges and Jury

Error % Chance of Error Multiple

Individual 9 Judges 12 Jurors

0.5 0.5 0.000244140625 2,048.000

0.7 0.90121 0.013841287201 65.110

0.3 0.09879 0.000000531441 185,890.814

The King's Court initially consisted of the
kings tenants in chief (barons) and mem-
bers of the king's household.13 Henry I
(1100-1135) added a group of trained le-
gal specialists (curiales).14 Barons handled
criminal matters; civil matters were han-
dled by the curiales5 Henry II increased
the number of highly educated men on his
council.' 6 Henry II is the one who turned
an occasional meeting of turbulent barons
on the council into a regular court of ex-
pert judgesY

n 1178 Henry 11 (1154-1189) appointed
five justices to the council to hear all of
the complaints of the people. In 1179

Henry 11 appointed 21 judges to run royal
courts in 4 circuits throughout the coun-
try. 18 The circuit judges referred legal ques-
tions to the King's Council prejudgment.19
Henry II's Chief Justiciar, Rannulf de Glan-
ville, encouraged the feudal courts to do
the same:

"The lord himself can place his court into
the court of the lord king, so that he may
have the advice and agreement of the lord
king's court touching the matter in doubt."20

The application of universal legal con-
cepts to diverse local customs under Henry
II was the beginning of the common law.2 1

However, Henry I's finest achievement was
the use of juries to repair abuses in the feu-
dal courts.2 2 A feudal court could order an
accused party to engage in battle with the
accuser or order ordeal of the accused.23

Henry II created the writ de odio et atia (of
spite and hatred). If an accused felt that his
accuser was driven by malice, he could
avoid battle and ordeal by claiming so to
the King's Court. Upon filing the writ de
odio et atia, a jury was impanelled to decide
the merits of the case. If the writ was suc-
cessful, the accusation was quashed.4

A second example of the use of juries
was in 1176 when Henry II instructed his
judges to appoint a jury when heirs are dis-
possessed by the feudal lord:

And if the lord of the fee denies to the heirs
of the dead man the seisin of the dead man
which they ask, the justices of the lord king
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shall cause recognition to be made by twelve
lawful men what seisin the dead man had
on the day he was alive and dead, and as it
shall have been recognized, so it shall be re-
stored to the heirs. And if anyone acts con-
trary to this and is convicted thereof let him
remain in the king's mercy.25

After Henry II, the number and power
of judges on the King's Council grew un-
til the early 14th century. In 1232, Henry
III (1216-1272) promoted many of his
judges and clerks to the King's Council and
barons were no longer appointed as chief
judges 6 Henry of Bracton, a judge of the
King's Bench during the reign of Henry
111, explained that with regard to making
law, judges were the real power behind
the throne:

"The pleasure of the prince has the force
of law... [but only] that which has been
rightly defined with the counsel of his
magistrates..."27

ne meeting of the King's Council in

1307 consisted of 20 judges, 17 bar-
~ons, 8 royal officials, 6 magistri, 5
earls, 4 bishops, 3 archdeacons, 2 deans,
the archbishop of Canterbury, the chancel-
lor, the treasurer, a cannon, and a notary.28

Law was not the only matter handled by
the King's Council. Tax assessments were
made against the barons in the council.
Military tenants (the barons) who did not
provide military support to the king at the
time of war were required to pay a tax
called scutage, typically collected at the
end of a war.29 Until the time of KingJohn
(1157-1216), scutage was 1'12 marks per
fee (there were about 6,500 fees). Non-
payment of scutage enabled the sheriff to
seize everything belonging to the lord, his
knights, and his villeins30

Unlike another assessment against the
barons called an "aid," which the king could
request for a special need, scutage could be
assessed without the consent of the bar-
onsNl Under some circumstances, consent
was sought for scutage from the King's
Council. For example, in 1198, Richard I
(Lionheart, 1189-1199) sent his archbishop
and treasurer to the council to obtain the
consent of the barons with regard to es-
tablishing a standing army in Normandy.
Richard wanted 300 knights at 3 shillings
per day for one year. The council was out-
raged and claimed that no military obliga-
tion existed outside the country. The pro-
posal was withdrawn and the archbishop
resigned.32

After King John succeeded Richard Lion-
heart, he changed scutage. He made a prac-
tice of collecting scutage at the beginning
of a war, and he later raised it to 3 marks
per fee.33 John sometimes collected scutage
without military justification. In 1199, after
collecting scutage, John landed his army in
France, and signed a treaty. In 1201 John
collected scutage and summoned his army,
but no evidence of any fighting exists. In
1202 and 1203, a scutage was collected,
but there is no evidence that the army was
summoned. In 1204 and 1205, scutage was
collected and the army was assembled, but
it was not dispatched.4 John was known to
have stacked his council with foreigners
and favorites likely to agree with him to
minimize resistance from his council 3 5

The process by which
consent to taxation

gave birth to modern
democracy took almost

one century.

In 1207, John collected a scutage for a
war with France that he planned on wag-
ing at some time in the future. This angered
the barons, and after a number of scutage
assessments, the barons began to resist 6

On July 20, 1213, the barons complained
that land ownership did not require them
to serve outside the country and that they
have been exhausted byJohn's wars.37 They
made the same arguments in 1214.38 Delin-
quent taxpayers were imprisoned or dis-
seized.3 9 Some men in Lincolnshire de-
posited their houses with a religious order
to escape taxation.40 Some nonpayers be-
gan to argue that they did not owe scut-
age because they were not direct tenants
of the king.41

King John was not popular. No other
English kings are named John. Perhaps this
is because John was ruthless. For example,
after John's brother, Richard Lionheart, had
been captured by the emperor of Germany
for ransom, John joined forces in negotia-
tions with King Philip 11 (1179-1223) of
France on Christmas of 1193. They offered
the emperor these three alternatives:

(1)John would pay 30,000 marks and Philip
would pay 50,000 marks if the emperor
would keep Richard until the next September;

(2) John and Philip together would pay 1,000
marks per month for each month Richard
was kept in captivity; or

(3) Philip would pay 100,000 and John
50,000 marks if the emperor would keep
Richard for one year and then deliver him
into their hands.

On February 2, the emperor showed the
letters to Richard. Richard negotiated his
own settlement of 150,000 marks and was
released on February 4. John was charged
with treason by the King's Council. He
never appeared and was later forgiven by
his brother.

42

In matters of money, John showed the
least compassion. In 1201, when William of
Aubigny refused to serve in the King's army
overseas, John took William's son as hos-
tage. In 1210, when John needed money, he
had all the Jews of both sexes arrested,
imprisoned, and tortured to raise a total
of 60,000 marks. One Jew at Bristol paid
10,000 marks after having one tooth pulled
every day for a week.43

hen John issued a writ for scutage

on May 26, 1214, of an unprece-
dented 3 marks, the northern bar-

ons (the group of barons giving John the
most resistance) refused to pay. They met
on November 4, 1214, and January 6, 1215,
to try unsuccessfully to work things out.
By the beginning of 1215 no one was pay-
ing any taxes. On April 27, 1215, the bar-
ons delivered a list of demands. John re-
fused them all.

On May 12, 1215, John ordered the sher-
iffs to seize property for nonpayment of
taxes. The barons assembled and marched.
John called for a truce and sent a message
that he "would freely accede to the laws
and liberties which they asked," if they
would schedule a meeting. They met on
June 15, 1215, and forcedJohn to recognize
the Magna Carta44

The Magna Carta consists of 63 par-
agraphs, of which three have lasting
importance:

12. No scutage or aid is to be levied in our
realm except by the common counsel of our
realm, unless it is for ransom of the person,
the knighting of our eldest son or the first
marriage of our eldest daughter; for these a
reasonable aid is to be levied. Aids from the
city of London are to be treated likewise.

14. And to obtain the common counsel of the
realm for the assessment of an aid (except
in the three cases aforesaid) or a scutage,
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we will have archbishops, bishops, abbots,
earls and greater barons summoned individ-
ually by our letters, and we shall also have
summoned generally through our sheriffs
and bailiffs all those who hold of us in chief
for a fixed date, with at least forty days' no-
tice, and at a fixed place; and in all letters
of summons we will state the reason for the
summons. And when the summons has thus
been made, the business shall go forward on
the day arranged according to the counsel of
those present, even if not all those summoned
have come.

39. No free man shall be taken or imprisoned
or disseised or outlawed or exiled or in any
way ruined, nor shall we send against him,
except by the lawful judgement of his peers
or by the law of the land.

Paragraphs 12 (consent to scutage) and
14 (council meetings for consent) are
dropped from the 1216 reissue of the
Magna Carta and do not reappear in two
subsequent versions. Nevertheless, para-
graphs 12 and 14 were incorporated into
case law In separate court proceedings in
1217, the Bishop of Winchester and Peter
des Roches successfully refused to pay a
tax to which they did not personally con-
sent. In 1220, the knights of Yorkshire were
permitted to not pay a tax to which they
had not consented. In 1255, magnates
successfully refused to pay a tax because
they were not summoned according to the
Magna Carta.45

A statement of the consent to taxation
rule appeared four centuries later in a 1657
Ipswich, Massachusetts, case, Giddings v
Browne. The Ipswich Town Council had
imposed a tax to raise money for a min-
ister's home. Mr. Giddings refused pay-
ment and the Marshall, Edward Browne,
seized Mr. Giddings' pewter dishes. Gid-
dings sued Browne. The court struck down
the tax against Mr. Giddings, saying (orig-
inal spellings):

That if no hinge or parliament can justly
enact and cause that one mans estate, in
whole or in part, may be taken from him and
given to another without his owne consent,
then surely the major part of a towne or
other inferior powers cannot doe it.46

The process by which consent to taxa-
tion gave birth to modem democracy took
almost one century. First the consent rule
changed the method of tax assessment.
Consents to assessment under King John
before the Magna Carta were by common
counsil (See Table B). After the Magna

Carta, consents to taxes under Henry III
were made by groups identified in para-
graph 14. (See Table B). Groups in para-
graph 14 consented to or refused to pay
taxes independently of one another (See
Table C).

The last step toward popular government
occurred when Edward I broadened his tax
base to pay for his wars with France and
Scotland. In 1294, Edward I made a rule to

have local juries elect knights of the shires
(cities). Two to four knights represented
each shire in Parliament (these knights be-
came the House of Commons). In Novem-
ber of 1295, Edward I held a meeting with
representatives of the entire country (called
the "model parliament") to vote for mili-
tary supplies.47

During the reign of Edward I, a small
King's Council met frequently to make

Table B
The Development of Consent to Taxation

Year The Party or Parties Consenting to an Assessment.

1205-King John Common Counsil of our realm5s

1207-King John Common Counsil and the Assent of our Counsil at Oxford52

1215 Magna Carta

1220-Henry III Magnates and Faithful of the Realm53

1225-Henry III Archbishops, Bishops, Abbots, Priors, Earls, Barons, Knights,
Free Tenants, and All in the Kingdom.54

1229-Henry III Earls and Barons 5

1232-Henry III Earls, Barons, Knights, Freemen and Villeins.6

1235-Henry III Archbishops, Bishops, Abbots, Priors, Earls, Barons, and all Others of
the Realm of England who held the King in Chief.

1237-Henry III Archbishops, Bishops, Abbots, Priors, Clergy having land not
belonging to their Churches, Earls, Barons, Knights, and Freemen
for themselves and their Villeins08

Table C

The Development of Separate Consent

Year Parties Consenting or not Consenting to Assessments.

1224-Henry III Clergy agree to pay one tax. The lay tenants agree to pay a
different tax5 9

1229-Henry III Bishops are exempted from the scutage.60

1244-Henry III The clergy and laity deliberate separately, but they agree to do
nothing without the other.6i

1252-Henry III Bishops state that they will wait for the prelates to reply first.
The Bishops refuse separately.62

1254-Henry III The prelates and clergy give separate replies.6 3

1255-Henry 111 In April the barons made certain demands on the king and postpone
further action until September to see if he performs what they ask.P

1306-Edward I The barons and knights agree to a thirteenth of their movables, the
shires (the commons) agree to a twentieth. 65

1404-Henry IV The commons grant funds on the expressed condition that the money
be expended only by the advice of the lords and officers to be named
and elected in the present Parliament. The commons also draw up
some 31 articles to be observed by the council 6
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laws. A larger council, representative of the
whole country, was occasionally summoned
to approve assessments. 8 By 1298, Edward
had merged the judicial council sessions
with the taxation sessions.49 Group peti-
tions from the commons appeared in 1325
(Edward 11).*0 When the taxation and leg-
islation councils merged, a number of im-
portant rights were granted by the king
(See Table D).

he right to refuse payment of taxes

under the Magna Carta gave the Eng-
lish population the ability to bargain

with the king and, consequently, a voice in
legislation. In 1341, the barons complained
that the judiciary had too much control in
the King's Council7 5 In 1345, the judges
ceased to be sworn into the council.76 In the
councils of Richard 11 (1377-1400), when
judges were appointed under parliamentary
influence, judges on the council were prac-
tically eliminated7

In 14th century England, the courtroom
ceased being the forum for statutory enact-
ment, judicial statutory decisions were re-
placed with public decisions, and the stat-
utory laws that the judges once governed,

governed the judges. At the time of the
American Revolution, British jurist William
Blackstone described England as a place
where the necessary balance between indi-
vidual rights and the rights of society were
determined only by the whole community.
One person's behavior was not to be con-
trolled by another individual or a small
group of individuals:

But every man, when he enters into society,
gives a part of his natural liberty, as the price
of so valuable a purchase; and in consid-
eration of receiving the advantages of mu-
tual commerce, obliges himself to conform
to those laws, which the community has
thought proper to establish.

... The idea and practice of this political or
civil liberty flourish in their highest vigour in
these kingdoms, where it falls little short of
perfection, and can only be lost or destroyed
by thefolly or demerits of its owner; the leg-
islature, and of course the laws of England,
being peculiarly adapted to the preservation
of this inestimable blessing even in the mean-
est subject. Very different from the modern
constitutions of other states, on the conti-
nent of Europe, and from the genius of the
imperial law; which in general are calculated
to vest an arbitrary and despotic power of

Table D
The Granting of Rights by the King

Year Right Acquired

1322-Edward II Statute of York is passed implying that the commons (for the first
time) will have a voice in legislation. 7

1326-Edward II The use of an oath in legal proceedings against the accused
(subject to punishment for failure to respond) is outlawed sometime
before 1326.6

1327-Edward II The commons demand that their petitions be made into statutes.69

1343-Edward III Articles are drafted by the lords and submitted to the commons
ordained by the commons, the king, and the peers.70

1347-Edward III The commons complain that the king's council is summoning people
for examination under oath (subject to punishment for failure to
respond) on the basis of mere suggestions. The king responds it will
not be done without reason.7I

1351-Edward III The commons complain again about summoning people under oath,
and the king relinquishes the oath in civil proceeding's, but not
criminal proceedings7 2

1352-Edward III By statute the Magna Carta is applied to all council proceedings and
implicitly applied to all freemen 3

1354-Edward III By statute the Magna Carta was explicitly to apply to everyone.
"No man of whatever estate or condition he may be" may not be dis-
possessed, imprisoned, disinherited, nor put to death, without "due
process of law." (The phrase "due process" was used in connection
with paragraph 39 of the Magna Carta for the very first time.)7'

controlling the actions of the subject, in the
prince, or in a few grandees. And this spirit
of liberty so deeply implanted in our consti-
tution, and rooted even in our very soil, that
a slave or a Negro, the moment he lands in
England, falls under the protection of the
laws, and so far becomes afreeman... Com-
mentaries on the Laws of England (Ox-
ford, Clarendon Press, 1765-1769; London,
1803 ed. pp. 126-28).

Early on, courts in the United States fol-
lowed the rule that judges could not invent
crimes. For example, any act not previously
addressed by the legislature was consid-
ered an innocent act:

A law that punished a citizenfor an innocent
action, or in other words, an act, which,
when done, was in violation of no existing
law.... It is against all reason and justice
for a people to entrust a Legislature with
such power[s]. Calder v Bull, 3 Dall. 386,
388 (1798) (emphasis supplied).

Also, courts could not take jurisdiction
of criminal acts that had previously not
been defined by the Legislature:

[The] legislative authority of the Union must
first make an act a crime, affix a punishment
to it, and declare the Court that shall have
jurisdiction. U.S. v Hudson, 7 Cranch 32,
33 (1812).

... [P]enal laws are to be construed strictly...
It is the legislature, not the court, which
is to define a crime, and ordain its punish-
ment. [Chief Justice Marshall in United
States v Wiltberger, 18 U.S. (5 Wheat) 76,
95 (1820)].

At the time of the American Revolution,
in England and in the United States a crime
was not the judge's choice. When Justice
Harlan said in Sparf that at the time of our
separation from England "the jury in crim-
inal cases could not properly disregard the
law as given by the court," it was true be-
cause the law in question was a criminal
law enacted by the legislature. Therefore,
Table A is correct. Any construction of a
statute other than that stated by Congress
is error. Any unfinished criminal statute
that leaves the details to the judges neces-
sarily will result in errors. Judges in a close
case will miss 50% of the time; a jury will
miss less than 25 out of 100,000 cases. A
statistical verdict is in favor of the jury

ROUND 2-THE CONSPIRACY
A legal issue during the American Rev-

olution was how Parliament could tax the
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colonies when the colonies were not rep-
resented in Parliament. Americans labeled
this "taxation without representation." The
English position had something to do with
its command over the seas.

Historian Oliver Dickerson wrote a book
blaming the American Revolution on the
English navigation laws that had been trans-
formed into tax laws. [The Navigation Acts
and the American Revolution (Philadelphia,
1951)]. For 100 years prior to 1763, England
had used its navigation acts and its navy
to build itself into a trading center for the
world. Various tariffs and subsidies were
used to create trade routes and develop for-
eign markets.7 8 England had required all
shipping commerce of its colonies to flow
through England on English ships.

hen England taxed the colonies, it

did so under its authority to reg-
ulate the sea trade of the empire

and to charge its colonies for the protec-
tion of its navy.79 Alexander Hamilton re-
sponded: (1) the former regulation was
"means that are disproportionate to the
end;" and (2) the latter charge was unneces-
sary because "regulation of our commerce,
for her own advantage, is a sufficient return
to Great Britain."80

After ending its Seven Year War with
France in February of 1763, England needed
money. England started amending existing
navigation laws to raise revenue. Beginning
with the Sugar Act in 1764, England passed
a series of laws that severely taxed the ship-
ment of goods into and out of the colonies.
Sophisticated enforcement machinery was
also put in place. Paperwork was required
for everything and the penalty for noncom-
pliance was confiscation.81

An Admiralty Court was created. Court
costs and judge's fees were to be funded
out of fines and forfeitures assessed against
the individuals brought before the court.
The burden of proof in Admiralty Court
was upon the owner of the ship. Even if the
accused was innocent, the judge usually
certified "probable cause" to get his fees paid
by the accused. Forfeitures were awarded
one-third each to the informant the local
governor, and the crown. 2

The Townsend Acts in 1767 created a
Board of Commissioners located in Boston
to govern revenue collection in the colo-
nies. The Board of Commissioners arrived
in Boston November 5, 176783 After three
months they wrote home on February 12,
1768 and complained of too little seizures:

Tho' smuggling has been carried to a very
great height, yet six seizures only have been
made in the New England Provinces, within
the course of two years and a half, and only
one prosecuted to effect.84

On the same day the Commissioners
wrote to Commodore Hood (Commander
in Chief of His Majesty's Ships and Vessels)
to send a Frigate and Sloop "to assist us in
carrying on the Service of His Majesty's
Revenue in America."8 5

Thereafter, the Board began numerous
seizures on technical grounds. 6 A boat and
its cargo could be seized for unloading
without paying duties if, for example, a few
crates of lemons were sold while the ship
was docked8 7 or if barrels of molasses were
removed to fix a rudder.88 A lumber boat
could be seized for picking up lumber with-
out paperwork on the way to Boston (where
the paperwork could be obtained) .9 Crew
members lost their own private merchan-
dise because it was not listed on the ship's
docket.9 0 Sometimes technical violations
would be ignored for a period of time fol-
lowed by sudden enforcement resulting in
dragnet seizures.9

Early on, courts in
the United States

followed the rule that
judges could not
invent crimes.

One-third of the money from Boston
seizures went to Massachusetts Governor
Bernard.9 2 Bernard planned a parade for the
Revenue Commissioners and he invited
John Hancock and his Cadet Company to
be the honor guard. Hancock was a Har-
vard educated 31-year-old who had become
one of the wealthiest shipping merchants
in the country, and was the head of the
only trained uniformed military battalion
in Massachusetts.0 3

Hancock refused to officiate the parade
for the Revenue Commissioners. A few
months later Bernard wanted Hancock and
his unit to attend a dinner. Hancock was
suspicious and wrote he would attend if
the Commissioners were not invited. Ber-
nard ordered him to attend. Hancock and
his men threatened to resign9 4

On April 8, 1768, Hancock found two
revenue agents (called tidesmen) aboard
his vessel, the Lydia. Hancock gave orders
that the tidesmen not go below deck. The
next day Hancock found the tidesmen be-
low deck. They had defective papers and
no writ of assistance. They were forcibly
picked up and relocated on deck. The Com-
missioners wanted Hancock charged with
a crime of interfering with the tidesmen.
Statements from the tidesmen were sub-
mitted to local Attorney General Sewall,
who declined to prosecute9 5

he Commissioners began to maneuver

into position. On May 2, 1768, Com-
modore Hood instructed Captain

Corner to anchor his Man of War Romney
in Boston 96 One week later, May 9, Han-
cock docked his ship the Liberty and un-
loaded and paid the duties on 25 Casks of
Wine the next day. Three days after the Lib-
erty docked, the Commissioners requested
the Treasury Board to order local Attorney
General Sewall to bring criminal charges
against Hancock for the Lydia incident:

We cannot omit mentioning to your Lord-
ships that Mr Hancock before named is one
of the Leaders of disaffected in this Town,
that early in the Winter he declared in the
General Assembly that he would not suffer
our officers to go even on board of any of
his London Ships, and now he carries his op-
position to Government to an even higher
pitch [here follows an account of the refusal
of Hancock and his Company to attend the
Governor's official dinner and Bernard's or-
derfor them to do so]. Mr Hancock there-
upon tore the seal off his Commission, and
all the rest of the company, except nine de-
clared they would not continue any longer
in the service. This infatuated man now
gives out in public that if we Commission-
ers are not recalled, he will get rid of us be-
fore Christmas.

9 7

The Treasury Board declined to prose-
cute Hancock.9 8

The following month, on Thursday, June
9, Secretary of State Lord Hillsborough or-
dered General Gage to send troops to Bos-
ton.99 On Friday, June 10, the Liberty and
its cargo of 200 barrels of oil and 20 barrels
of tar were seized for loading without a per-
mit. The Romney came to tow the Liberty.
Townspeople gathered on the wharf and
grabbed the mooring ropes. The towns-
people were fighting for the Liberty on one
end while the Romney was tugging at the
other. A mob formed and pelted the crew
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of the Romney with stones. The Liberty
was towed away and later used as a cus-
toms boat. 100

On Saturday, June 11, Hancock offered to
give a bond in return for the Liberty Mean-
while, the town was reacting violently to
the seizure. The collector offered to return
Hancock's ship without bond. Sunday night
Hancock met with a few revolutionaries at
his house (including Samuel Adams) and
sent word that evening that he would not
take back the Liberty. The Liberty was for-
feited on August 1, 1768. Governor Bernard
got his third on November 9, 1768.101

H ancock was arrested on November

3, 1768 and charged in the admi-
ralty court with a conspiracy to de-

fraud the king (Jonathan Sewall v.John Han-
cock). The indictment alleged that wine
was illegally unloaded from the Liberty on
the night of May 9 (the day before official
unloading):

Nathaniel Barnard [Captain of the Liberty]
with Intent to Defraud the said Lord the King
of his lawfull Customs, did unlawfully and
clandestinely unship and land on Shore in
Boston aforesaid one hundred of the aforesaid
Pipes of Wine of the Value of Thirty Pounds
Sterling Money of Great Britain, each Pipe,
the duties thereon not having been first paid,
or secured to be paid, agreeable to Law. And
that John Hancock of Boston aforesaid, Esqr
was then and there willfully and unlawfully
aiding and assisting in unshipping & Land-
ing the same one Hundred Pipes of Wine, he
the said John Hancock, at the same time well
knowing, that the Duties thereon were not
paid or secured and that the unshipping and
landing the same, as aforesaid was with In-
tent to defraud the said Lord the King as
aforesaid, and contrary to Law.0 2

The case is based upon a June 9 sworn
Information from Thomas Kirk, the tides-
man aboard the Liberty on May 9.103 Ac-
cording to Kirk, on May 9 at 9:00 p.m.,
Captain Marshall had come aboard the
Liberty with five or six unknown others.
Marshall wanted Kirk to permit them to
illegally unload wine.104 Kirk refused. Cap-
tain Marshall and his men forced Kirk
below and nailed the door shut. Kirk was
down there for three hours during which
he heard footsteps and the tackle moving.
Kirk said Marshall let him out and threat-
ened to hurt him if he said anything.105

Captain Marshall had died 3 or 4 days
afterward.' 06 Kirks partner denied knowl-
edge of the transaction because he must

have been napping. Kirk claimed the part-
ner was drunk and had gone home to bed.
Kirk, who stood to gain a third of the fines,
had previously filed a completely different
regular report about the May 9 incident
which said nothing of any of this. Kirk said
this was because he had been intimidated
by Captain Marshall who had since died.107

Hallowell, the comptroller of customs,
testified before the Lords of the Treasury in
London on July 21 to secure authority for
suit against Hancock. 08 Hallowell testified
of Kirk's affidavit and rumors that the Lib-
erty carried a larger quantity of wine than
was declared. Hallowell said he personally
heard Hancock proclaim that "before ar-
rival of the ship he would run her cargo on
shore.' 09 An opinion from the Attorney
General of England, William De Grey, was
furnished on July 25, 1768:

The Difficulty in This Case will be that it
rests at present upon the Evidence of Kirk
confirmed by the previous declarations of
Hancock; & Kirk's Evidence does not speak
positively to His Knowledge.1'0

The Hancock trial dragged on for five
months. Witnesses came for a fee. Relatives,
crewmembers, and business associates of
Hancock were called. Hancock's offices and
papers were searched. Witnesses were pri-
vately examined in the judge's chambers.
Sometimes evidence against Hancock was
provided in writing.)" Hancock was later
accused of compelling the individuals who
had unloaded the vessels to swear "that
they had not."112

One witness, apparently a man named
Joseph Mezle, testified that Captain Mar-
shall confessed the whole thing as a dying
declaration.113 Mezle was not mentioned
in Hallowell's July 21 testimony. Mezle was
indicted in Massachusetts for perjury dur-
ing the Hancock trial, but he was removed
from the jurisdiction and given a job on
the Liberty. n4

Hancock was represented in the Admi-
ralty Court by John Adams. Adams made
four arguments: (1) Mezle should be ig-
nored; (2) the crime was under a statute

not enacted by an elected representative
of Hancock; (3) the vague allegation of de-
frauding permitted the judge to define what
conduct constitutes a crime (like a king);
and (4) the jury should interpret the statute
not the judge. (According to his notes):115

(1) "if there were two or ten such Witnesses
as Mezle, they would not amount to Proof
sufficient for condemnation."

(2) "But among the Group of Hardships
which attend this Statute, the first that ought
to never be forgotten is that it was made
without our consent. My Clyent Mr Hancock
never consented to it. He never voted for it
himself, and he never voted for any Man to
make such a Law for him. In this Respect
therefore the greatest consolation of an Eng-
lishman, suffering under any Law, is torn
from him, I mean the Reflection that it is a
law of his own making, a Law that he sees
the Necessity of for the Public."

(3) "That even if Captain Marshall had
landed the wines before the duties were paid,
(of which there was evidence,) Mr Hancock
if he 'neither consented to this Frolick, nor
knew of it,' could not be held to be 'assisting
or otherwise concerned in the unshipping or
landing inwards'.., whenever we leave prin-
ciples and clear positive laws, and wander
after constructions, one construction or con-
sequence is piled upon another until we get
an immense distance from Fact and Truth
and Nature, lost in the wild regions of Imag-
ination and Possibility, where arbitrary power
sits upon her brazen Throne and governs
with an iron Scepter"

(4) "both fact and law is to be tryed by a sin-
gle judge, not by a jury."

Hancock could have been convicted by
proving only that Captain Marshall un-
loaded wine from the Liberty. The wine
Marshall was supposed to have unloaded
from the Liberty would not have been de-
clared by Hancock. Therefore Hancock
aided and assisted Marshall in defrauding
the King by failing to declare the wine Mar-
shall unloaded tax free. The fear that the
judge would make these leaps in reasoning
probably explains John Adams argument
about the judge having arbitrary power and
his demand for a jury to interpret the law.
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before a court can take jurisdiction of it,

a court can still take jurisdiction over new crimes
through its interpretive powers.
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On March 25, 1769, the case was dis-
missed. The advocate-general prayed "Leave
to retract the Information" and wrote "Our
Sovereign Lord the King will prosecute no
further hereon."116 Governor Bernard was
sent back to England. The Treasury Board
investigated the expense reports of the
Commissioners and told them to change
their policies. The salary for the judge in
the Admiralty Court was set at a fixed
amount to be paid out of colonial revenue. 17

he Hancock trial was widely pub-

lished. A secret group of still un-
known journalists had created an

early wire service to get the word out (one
of them was reputed to be a radical jour-
nalist named Isaiah Thomas). Historian
Oliver M. Dickerson was reading news re-
ports of different cities from the revolu-
tionary period. He noticed identical articles
about the Hancock trial in the "New York
Journal" on Thursday the "Pennsylvania
Chronicle" on Saturday, then the "Boston
Evening Post," then other American news-
papers, and then in England." 8 One pub-
lished report from January 7, 1769:

This day the Court of Vice Admiralty again
sat, and the doors ordered to be shut when
several further interrogatories were filed...
one would think the business now before this
court, which concerns matters done on the
land, ought to be tried by the law of the
land, and the subject would then have the
benefit of the inestimable English institution,
a Jury119

Many of the Hancock trial's features
showed up in the Bill of Rights, such as:
The right to trial by jury, the right to a
grand jury indictment, the right to cross
examination, the right to a public trial, the
right to confrontation of witnesses, and
freedom of the press. The issue argued by
Adams in the admiralty court, that the def-
inition of criminal conduct should not be
the subject of the court's discretion, is not
mentioned in the constitution. This raises
three questions: (1) do federal courts have
an inherent power to define and punish
criminal conduct? (2) can federal courts de-
fine and punish criminal conduct through
their power to define the words of a crim-
inal statute? and (3) can Congress, acting
through the will of the majority of the peo-
ple, delegate the authority to define and
punish criminal conduct to the federal ju-
diciary? The following discussion ad-
dresses what limitations have been placed

upon the power of the federal judiciary to
create crimes.

In U.S. v Hudson, 7 Cranch 32 (1812), a
newspaper, the Connecticut Current, was
charged with libeling the President and
the Congress. No federal criminal statute
was violated. The court reasoned that aside
from constitutional jurisdiction any other
federal criminal jurisdiction must be con-
ferred by statute:

The legislative authority must first make an
act a crime, affix a punishment to it, and
declare the Court that shall have jurisdic-
tion of the offense. Certain implied power
must necessarily result to our Courts of js-
tice from the nature of their institution. But
jurisdiction of crimes against the state is not
among those powers (at 33).

In U.S. v Coolidge, 1 Gall. 488 (Cir. Ct.
Mass 1813), Coolidge forcibly rescued his
captured boat from the United States. No
federal criminal statute was violated. The
circuit court said:

The simple question is whether the circuit
court of the United States has jurisdiction to
punish offenses against the United States
which have not been previously defined and
a punishment affixed (at 488).

The court decided that jurisdiction over
crimes was not limited only to "crimes and
offenses" specifically created by statute. The
court said:

The court having complete jurisdiction, the
next point will be to ascertain, what are
crimes and offenses of the United States. And
here I contend, that recourse must be had to
the principle of the common law, taken in
connection with the constitution, in order to
fix the definition, precisely as in other laws of
congress, we resort to the rules of common
law to give them an interpretation (at 489).

The Coolidge case was appealed by the
defendant. The Attorney General felt it was
wrongly decided under Hudson and refused
to argue it. U.S. v Coolidge, 1 Wharton 415
(1816). The Hudson decision continued
on as valid law and was cited by Justice
Brennan in Liparota v U.S., 471 U.S. 419,
424 (1984).

Even though Congress must first define
a crime before a court can take jurisdic-
tion of it, a court can still take jurisdiction
over new crimes through its interpretive
powers. Courts could decide, for example,
that certain conduct was intended by Con-
gress to be punishable despite its techni-
cal absence in statutory language. On two

occasions the Supreme Court described the
power to find new crimes in a statute as
dangerous.

In United States v Wiltberger 18 U.S. (5
Wheat) 76 (1820), the defendant was
charged with killing a man on the river
Tigris. The crime was punishable only if it
was committed on the high seas. Chief Jus-
tice Marshall saw no reason to extend the
law to the Tigris. He said:

It would be dangerous, indeed, to carry a
principle that a case which is within the rea-
son or mischief of a statute, is within its pro-
visions, so far as to punish a crime not enu-
merated in the statute, because it is of equal
atrocity, or of a kindred character with those
which are enumerated. If this principle has
ever been recognized in expounding crimi-
nal law, it has been in cases of considerable
irritation, which it would be unsafe to con-
sider as precedents forming general rule for
other cases (at 96).

n U.S. v Eaton, 144 U.S. 677 (1892), the
government argued that an oleomar-
garine dealer who failed to keep books

and records required by Internal Revenue
regulations should be fined $1,000 under
the Act for failing to comply with the tax
laws. The court disagreed saying:

It would be a very dangerous principle to
hold that a thing prescribed by the Commis-
sioner of Internal Revenue, as a needful reg-
ulation under the oleomargarine act, for car-
rying it into effect, could be considered as a
thing "required by law" in the carrying on
or conducting of the business of a wholesale
dealer in oleomargarine, in such a manner as
to become a criminal offense punishable
under §18 of the act.. . It is necessary that a
sufficient statutory authority should exist
for declaring any act or omission a criminal
offense; and we do not think that the statu-
tory authority in the present case is sufficient
(at 688).

Implicit in the Eaton and Wiltberger deci-
sions (and in the argument of John Adams
in the admiralty court in 1769 regarding
"clear positive laws") is a rule that precise
and explicit language will prevent courts
from exercising interpretive power to create
new crimes. The reverse is also true. Indef-
inite statutory language will vest authority
in the courts to define criminal conduct.

To illustrate this, suppose that instead of
the Legislature anticipating and defining
every conceivable way taxpayers might
avoid taxation, Congress were to provide
a general description within which courts

......................... ATJULY P99
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could provide details after a particular ac-
tion has occurred. For example, 18 U.S.C.
§371 makes it a felony for two or more
persons to "conspire to defraud the United
States in any manner or for any purpose."
This language is a catchall statute:

There is, among others, this general provision
of law, which has a wide application and cov-
ers allfrauds which human ingenuity can de-
vise... It is therefore immaterial to consider
whether the acts were a crime independent of
the statute, if there is shown a conspiracy to
defraud the government. U.S. v Whalan, 28
Fed Cas. 531, 532 (1868).

Apparently, the meaning of the word de-
fraud is a matter of interpretation. This can
be demonstrated by a comparison of the
dictionary definition of defraud with the
court application of the statute. The Oxford
Dictionary defines defraud: "To deprive of
rights, property etc. by deception or fraud."
Courts have found defrauding where the
government is deprived of nothing tangible
or valuable and no deception of the gov-
ernment has occurred.

n Hammerschmidt v U.S., 265 U.S. 182
(1923), the Supreme Court described
the conspiracy to defraud statute as a

statute which "is broad enough to cover
any conspiracy to defraud the United States
of any right, including the obstruction of
the lawful functions of any department
of the Government." In Hammerschmidt, the
prosecutor had convinced a trial court that
the conspiracy to defraud included an in-
dividual counseling people to avoid the
draft. The Sixth Circuit Court of Appeals
affirmed and the Supreme Court reversed
holding that the conspiracy to defraud re-
quires dishonesty. In other words, by lying
to potential draftees the government can
be defrauded.

The conspiracy to defraud is commonly
called a Klein conspiracy after the case U.S.
v Klein, 247 F2d 908 (2nd Cir. 1957). A
conspiracy to defraud existed in Klein
where no misrepresentation was alleged to
have been made. In Klein, three attorneys
and six other people in the whiskey im-
port business set up 17 foreign corpora-
tions to avoid U.S. taxes during World War
II. The government had wanted to at-
tribute the nontaxed foreign income to
Klein by disregarding the foreign corpora-
tions. The group was charged with four
counts of filing false returns. All tax re-
turn charges were thrown out by the lower
court after proofs were presented.

The remaining fifth count in the Klein
case was a charge of a conspiracy to impede
a government function by concealing in-
formation. One specific transaction was al-
leged: Three checks from Klein's corpora-
tion were made to three other people which
were deducted by Klein as compensation
to them. The checks were deposited in
ways which were difficult to trace and in-
consistently reported as capital gains from
sale of stock by the recipients three and
four years later. The Second Circuit held
that the hidden check deposits and late re-
turns supported the conspiracy to defraud
because "If the Treasury found the drafts...
the Treasury might then be more inclined
to disregard the corporate veil" (at 912).

A transfer of power
from one branch to

another would be like
transplanting a breed

of animal to a new
environment without
its natural predators.

The essence of the Klein conspiracy was
that the government (which prosecuted the
defendants anyway) might have acted dif-
ferently had the defendants structured their
affairs more openly. Consider the ramifica-
tions of this definition of defraud: Two peo-
ple structuring tax information to minimize
the chances of being audited by the Inter-
nal Revenue Service (an annual activity of
all companies and tax professionals) would
be guilty of a felony. Two people in con-
junction refusing to obey treasury agents
could be guilty of a felony regardless of
the effect on revenue. This seems particu-
larly enslaving.

The conspiracy to defraud statute has
been described as a statute whose applica-
tion can be determined by the courts in-
dependent of whatever was intended by
Congress:

courts "must be mindful that the statute is a
broad one, and that there is a danger that
prosecutors may use it arbitrarily to punish
activity not properly within the ambit of the
federal criminal sanction." United States v
Shoup, 608 F2d 950, 956 (3d Cir 1979);
United States v Minarik, 875 F2d 1186,
1192 (6th Cir 1989).

Three facts support the conclusion that
the Klein conspiracy statute is a transfer
of criminal authority from the Legislature
to the courts: (1) the only way to determine
the application of the statute is to study
case law; (2) new definitions of criminal
conduct are initiated in the prosecutor's
office and submitted to the judges for sig-
nature; and (3) there is no way to verify
that a particular act found by a court to be
a crime was intended by the Legislature to
be a crime.

tatements of James Madison explain

why the Klein conspiracy would be
a more powerful tool for government

if its coverage is placed in the hands of the
judiciary. For Madison, a dynamic exists in
the constitution which prevents abuses of
the majority against the minority. The leg-
islative branch possesses measured grants
of power with corresponding restraints. If
power from the legislative branch is trans-
ferred to the judiciary, the judiciary can act
on behalf of the majority absent appropri-
ate limitations. Madison exampled enforce-
ment of the taxing power as the location
for abuses. He said:

But, whatever may be the form which the
several States have adopted in making dec-
larations in favor of particular rights, the
great object in view is to limit and to qualify
the powers of Government by excepting out
of the grant of power those cases in which the
Government ought not to act, or to act only
in a particular mode. They point these ex-
ceptions sometimes against the abuse of the
Executive power sometimes against the Leg-
islative, and, in some cases, against the com-
munity itself, or in other words, against the
majority in favor of the minority

In our Government it is, perhaps, less neces-
sary to guard against the abuse in the Exec-
utive Department than any other; because it
is not the stronger branch of the system, but
the weaker It therefore must be levelled
against the Legislative, for it is the most pow-
erful, and most likely to be abused, because
it is under the least control... The prescrip-
tions in favor of liberty ought to be levelled
against that quarter where the greatest dan-
ger lies, namely, that which possesses the
highest prerogative of power But this is not
found in either the Executive or Legislative
departments of Government, but in the body
of the people, operating by the majority
against the minority.
... It is true, the powers of the General Gov-
ernment are circumscribed, they are directed
to particular objects; but even if Government
keeps within those limits, it has certain
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discretionary powers with respect to the
means, which may admit of abuse to a cer-
tain extent, in the same manner as the pow-
ers of the State Governments under their
constitutions may to an indefinite extent; be-
cause in the Constitution of the United States,
there is a clause granting to Congress the
power to make all laws which shall be nec-
essary and proper for carrying into execu-
tion all the powers vested in the Government
of the United States, or in any department
or officer thereof- this enables them to fulfil
every purpose for which the government was
established. Now, may not laws be considered
necessary and proper by Congress, (for it is
for them to judge of the necessity and pro-
priety to accomplish those special purposes
which they may have in contemplation,)
which laws in themselves are neither neces-
sary nor proper; as well as improper laws
could be enacted by the State Legislatures, for
fulilling the more extended objects of those
Governments? I will state an instance, which
I think in point, and proves that this might be
the case. The General Government has a
right to pass all laws which shall be neces-
sary to collect its revenue; the means for en-
forcing the collections are with the direction
of the Legislature: may not general warrants
be considered necessary for this purpose, as
well as for some purposes which it was sup-
posed at the framing of their constitutions the
State Governments had in view? If there was
reason for restraining the State Governments
from exercising this power there is like rea-
son for restraining the Federal Government.
[History of Congress, Amendments to the
Constitution, H. of R.; June 1789; 1 Annals
of Congress 438 (1834 Ed.)]

A transfer of power from one branch to
another would be like transplanting a breed
of animal to a new environment without its
natural predators. For example, the Legis-
lature is forbidden to make an ex post facto
law (which would make conduct criminal
after the conduct has occurred), but no
such prohibition is placed upon the judi-
ciary. If courts define criminal conduct at
a time when guilt or innocence is at issue,
it circumvents the ex post facto clause and
the constitutional protections of the mi-
nority. Because we have limitations placed
on the legislative branch, the courts, act-
ing on behalf of the majority, unconstitu-
tionally increase the power of majority

Neal Nusholtz is a tax attorney practicing in
Royal Oak. Special thanks is given to librarian
Maryann Nagler, without whom the research for this
article would not have been possible.

government when they define and punish
criminal conduct.

James Madison had not mentioned lim-
iting the powers of the judiciary. Either
Madison believed that the judiciary was to
have inconsequential prerogatives of power
or he believed the judiciary was itself to
be a protective restraint on the powers of
government. Either way, James Madison
and John Adams shared a common attitude
about the role of the judiciary A transfer of
criminal powers by the Legislature to the
judiciary under the taxing power would
create a government contemplated by nei-
ther Mr. Adams nor Mr. Madison. 0
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State Bar's Presidents-Elect Conference
Hosts More than 100 Participants

ore than 100 state, local and spe-

cial purpose bar association lead-
ers gathered at Crystal Mountain

Resort near Traverse City June 2-3 for the
State Bar of Michigan's annual Presidents-
elect Conference, the largest gathering of
its kind in the nation. The conference pro-
vided information about issues facing the
justice system and Michigan's legal pro-
fession to incoming presidents of local and
special purpose bar associations recognized
by the State Bar of Michigan.

The conference was co-chaired by Carl
Chioini, Michael Krellwitz and Dawn Van
Hoek, in cooperation with the State Bar's
Local Bar Liaison Committee, chaired by
Commissioner J. Thomas Lenga.

State Bar of
Michigan Pictured at a reception hosted by the Paul Goebel Group are (left

President-elect to right) Attorney Discipline Board Executive Director John Van
Thomas G. Bolt with wife Jane and son David; Jack Minore, executive direc-
Kienbaum tor, Genesee County Bar Association; Meg Goebel; Paul Goebel,

addressed the and Nancy Galloway, State Bar assistant executive director for
conference about local bar associations.

his plans for
the coming Madelyne Lawry (right), executive director for Michigan Defense

State Bar year Trial Counsel, was recipient of a door prize from Michigan
Lawyers Weekly Publisher Danial Kim (left).

H. Dan paulidmg (IeJt) received a Certipcate oJ Ap-
preciation from Local Bar Liaison Committee Chair
J. Thomas Lenga (right) for his work over the years
in presenting information to the presidents-elect about
public relations opportunities and pitfalls. Dan is part-
ner/executive vice-president at the Grand Rapids pub-
lic relations firm Seyferth & Associates. Dan Spaulding makes a point in his presentation.
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Beginning the ascent to a reception at the top of Crys-
tal Mountain's ski slope.

esses the Michigan Association oJ Bar Lxecutives.

Nancy Wonch (standing), president of the Ingham County Bar Association, talks
about that association's Peer Mediation Program as a "showcase" program for the
local and special purpose bar associations. Also pictured are Jack Minore, Genesee
County Bar Association, and Vanessa Miree, president-elect, D. Augustus Straker
Bar Association.

Jane Shallal (standing), Attorney Grievance Commission staff member and presi-
dent-elect of the Chaldean-American Bar Association, discusses discipline issues
while Attorney Discipline Board Executive Director John Van Bolt looks on.

(leJt to right) Iris Lopez, president-elect of the His-
panic Bar Association, joins in a discussion with con-
ference co-chairs Michael Krellwitz and Carl Chioini.
Also serving as co-chair was Dawn Van Hoek.

Reginald Turner (left) explains resources available to the presidents-elect during Saturday's
power-shopping segment
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State Bar Executive Director D. Larkin Chenault (standing) a
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