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Perpetual IRS Levies and the Statute of Limitations

By Neal Nusholtz

The Gold Forever Music Case

Gold Forever Music, Inc. (“Gold Forever”) is a
Detroit company formed in 1967 to publish and
market music for its songwriters who are under
contract to receive one-half of performance and
sales royalties from the songs marketed.  In 2012,
the owner of Gold Forever had an unpaid tax
liability.   The IRS levied on Gold Forever’s
royalty income in 2012 by sending alter-ego notices of levy to the companies that collect
music royalties for Gold Forever.  The notices of levy required the companies to pay to the
IRS “property and rights to property such as money credits and bank deposits that you
have or which you are already obligated to pay” to Gold Forever. 

In 2016 and 2017, the IRS received $967,000.00 from those companies. Those funds were
property that did not exist in 2012 and should not have been reached by notice of levy
issued in 2012 because a levy is limited under §6331(b) to “property possessed and
obligations existing at the time thereof”.  

Gold Forever filed suit for wrongful levy under 26 U.S.C. §7426 claiming that Gold Forever
was not the alter-ego of its owner and that the IRS had taken money which should have
been paid to the songwriters.  The Justice Department responded with a motion to dismiss
claiming that under 26 U.S.C. 6532(c) Gold Forever’s wrongful levy complaint should have
been filed within nine months of the 2012 Notices of Levy. [1]   The district court agreed
and the case was dismissed.[2]

The Statute of Limitations for Wrongful Levy
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A wrongful levy action must be filed within nine months from the “date of the levy” under
§6532(c).   Years ago, Justice Souter explained the reason for a short statute of limitations.
“[A]fter seizure of property for nonpayment of taxes [an IRS] district director is likely to
suspend further collection activities against the taxpayer, it is essential that he be advised
promptly if he has seized property which does not belong to the taxpayer.”[3] 

The issue in the Gold Forever case was whether the term “date of levy” referred to the date
of the seizures in 2016-2017 or the date of the notice of levy in 2012.  If it was the date of
the seizures in 2016-2017, then the complaint was timely.  The term “date of levy” is not
defined in section 6532 or any other part of the code.[4]    

The Word Levy

By statutory definition, the term levy “includes the power of distraint and seizure by any
means.”[5] When someone does not pay their taxes within ten days of receiving a demand
for payment, the IRS may administratively levy on all of their property.[6]   The IRS can
levy in one of two ways: (1) a notice of seizure identifying the property to be sold;[7] or (2)
 a notice of levy requiring the recipient to surrender property owed to or owned by a
delinquent taxpayer.[8]   The amount of the penalty for failing to surrender property
subject to a notice of levy is the lower of the amount not paid or the amount of the tax
liability -- plus a 50% penalty if the failure is done without reasonable cause.[9]

Due Process

By choosing the 2012 notice of levy as the date of the levy, the district court deprived Gold
Forever of a “post seizure inquiry” into the basis for the seizure.[10] No remedy existed for
a wrongful levy on Gold Forever.  Gold Forever could not have enjoined the 2016-2017
seizures before they occurred because a potential loss of money from seizure is not
considered to be an irreparable injury that justifies enjoining the IRS from engaging in
collection activity.[11]  Potential future losses are specifically not covered by the wrongful
levy statute.[12]  Under the district court’s decision, Gold Forever had no remedy for a
wrongful levy.

Perpetual Levies

A notice of levy extends only to property existing at the time thereof. [13]  After acquired
property is not covered.[14]   Property or obligations that exist after the date of the notice of
levy are supposed to be obtained by successive levies.[15]  In 1955, before the language
limiting levies to existing property was part of the levy law, the IRS announced that its
“position” would be to claim whenever possible that future payments or distributions after
a notice of levy are covered by the notice of levy, thereby avoiding the need for successive
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levies.[16]  That position seeks to convert a notice of levy from being temporary to being
perpetual.  The IRS position relied in part on tax lien law.  Reliance on tax lien law is
misplaced because tax liens apply to after acquired property.[17] 

In the Federal Tax Lien Act of 1966, Congress addressed perpetual levies by adding a
sentence which explicitly limited administrative levies to property or obligations existing at
the moment of the levy:

[T]he bill adds a sentence specifying that this right to levy extends only to property of the
taxpayer and in the possession of the person on whom the levy is made, or obligations to
the taxpayer of the person on whom the levy is made which are existing at the time of the
levy.[18]

A perpetual levy creates problems under the nine-month statute of limitations because, like
in the Gold Forever case, property that did not exist at the time of the notice of levy and
should not be seized can be seized with impunity if the seizure occurs outside the nine-
month window. 

The Gold Forever district court had relied on two Sixth Circuit cases which had addressed
the date of levy under §6532(c).  Those two cases treated the notice of levy as the date of
the levy.  But neither case addressed situations where property that did not exist at the time
of the notice of levy had been seized more than nine months after the notice of levy.[19]    

James Otis’s Arguments in The 1761 Writs of Assistance Case

The issue of a perpetual power to seize property came up in the famous writs of assistance
case in Massachusetts Superior Court in 1761.  Colonial attorney James Otis is reported to
have contended during oral argument that the writs gave too much power to seizing agents
because they were perpetual and they lacked accountability: 

Writs in their nature are temporary things. When the purposes for which they are issued
are answered, they exist no more; but these live forever; no one can be called to account.
Thus reason and the constitution are both against this writ.[20]

The Word Unreasonable

Otis’s argument above  became the source of the word unreasonable in the Fourth
Amendment after it traveled from James Otis to John Adams (from whose notes the above
statement was reconstructed) to Jurist Sir William Blackstone (who disputed Otis’s
argument about unreasonable laws) back to John Adams (who responded to Blackstone by
inserting the phrase “unreasonable searches and seizures” into the 1780 Massachusetts
Constitution) and then to Adams’s friend Elbridge Gerry (the namesake of
Gerrymandering) who inserted the word unreasonable into the Fourth Amendment.

3/9



The Writ of Assistance

The writ of assistance allowed British customs agents to search and seize anywhere at any
time with the assistance of the Sheriff.   It has been described as a cause of the American
Revolution.[21]  The writ lasted for the life of the King plus six months.

After King George, II  died on the 23rd of October 1760, news of his death reached Boston
on the 27th of December.   On February 17, 1761, sixty-three Boston merchants filed suit
to prevent revenue officer Charles Paxton from obtaining a new writ of assistance.  
Arguments were held on February 24, 1761 and adjourned to November 18, 1761.

Bonham’s Case

As indicated above, Otis argued that because the writ was perpetual and provided for no
accountability, it was against reason and void.  Otis’s argument that a writ against reason
was void was based upon language in Bonham’s Case (1610) which held that where an act
of Parliament is against common right and reason, “the common law will control it and
adjudge it to be void.   John Adams wrote in his notes, “Reason of ye Com Law to
control an Act of Parliament.”   Otis lost the case and the writ was issued to Paxton. 
John Adams, who was Twenty-six years old at the time, described Otis’s argument in a
letter to William Tudor, Sr. on  29 March 1817, “Then and there the Child Independence
was born.”[28]

Sir William Blackstone

In his 1765 Commentaries on the Laws of England, British jurist Sir William Blackstone
wrote that there was no such rule allowing courts to void unreasonable laws:

[T]he rule is generally laid down that acts of parliament contrary to reason are void;  but if
the parliament will positively enact a thing to be done which is unreasonable, I know of no
power that can control it. …to set the judicial power above the legislature would be
subversive of all government. 

John Adams owned multiple copies of Blackstone’s Commentaries.  His copies are
available at the Boston public library. One of them is the volume one of the 1765 edition
quoted above.  

The 1780 Massachusetts Constitution

When John Adams wrote the 1780 Massachusetts Constitution, he included a provision in
Article XIV forbidding unreasonable searches and seizures. “Every subject has a right to be
secure from all unreasonable searches and seizures.”   Most other state constitutions had

[22]
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forbidden general warrants but the 1780 Massachusetts Constitution was the first state
declaration of rights to forbid general warrants as being unreasonable searches and
seizures. 

The Ordinary Forms of the Constitution

The 1780 Massachusetts Constitution had been presented to a convention of delegates for
approval on September 1, 1779.   William Blackstone died on February 14, 1780.   Before
he died, Blackstone made a handwritten revision for his publisher in his own copy of the
Commentaries in the margin near the passage about unreasonable laws.The revision
carved out an exception for the 1780 Massachusetts Constitution and subsequently
appeared in the 1783 version as the italicized language in the following: “That if parliament
enact a thing to be done which is unreasonable I know of no power in the ordinary forms
of the Constitution, that is vested with authority to control it.”  

In the five months between publication of the Massachusetts Constitution and the death of
William Blackstone, there were no other constitutions to which Blackstone could have been
referring.  

The word unreasonable was introduced into the Fourth Amendment by Adams’s faithful
friend Elbridge Gerry[34]:

The committee went on to the consideration of the seventh clause of the Fourth
proposition, being as follows:  "The right of the people to be secured in their persons,
houses, papers, and effects; shall not be violated by warrants issuing without probable
cause, supported by oath or affirmation, and not particularly describing the place to be
searched, and the persons or things to be seized.

 Mr. [Elbridge] Gerry said he presumed there was a mistake in the wording of this clause; it
ought to be "The right of the people to be secure, in their persons, houses, papers, and
effects, against unreasonable seizures and searches" and therefore moved for that
amendment.

This was adopted by the Committee.[35]

That concludes the story of how perpetual levies became the original unreasonable
seizure. 

Conclusion

We can view the Bill of Rights as a list of undesirable government tendencies that might
reoccur in one form or another despite the fact that we have agreed we do not want them. 
You can see trends implied in the Fourth and Fifth Amendments – over time government

[32]

[33]
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will try to make it easier to convict people for crimes and make it easier for the government
to take property.  Over time we would expect the government to have its way because, as
the Supreme Court has explained, government is obliged to start cases to get legal rulings
that contradict rulings in other cases with which it disagrees. [36]  The strongest litigant in
the world[37] is supposed to push the envelope.

[1] Filing an administrative claim can extend the nine-month period by 12 months from the
date of filing such request, or for a period of 6 months from the date of mailing
 disallowance of the claim.  In 2018, under the Tax Cuts and Jobs Act, the nine months was
changed to two years.

[2] Gold Forever Music, Inc. v. United States , No. 17-13927, 2018 WL 3375018 (E.D. Mich.
July 11, 2018)

[3] EC Term of Years Tr. v. United States , 550 U.S. 429, 432 (2007)

[4] State Bank of Fraser v. United States , 861 F.2d 954, 966 (6th Cir. 1988)

[5] I.R.C. §§ 6331(b) and 7701(a)(21)

[6] § 6331(a)

[7] I.R.C. § 6335

[8] Treas. Reg. § 301.6333-1(a)(1)

[9]  I.R.C. §6332 (d)

[10] Commissioner v. Shapiro, 424 U.S. 614, 630 (1976)

[11] See Sharp Mgmt., LLC v. United States , No. C07-402JLR, 2007 WL 1367698, at *4
(W.D. Wash. May 8, 2007);  Krasemann v. United States, No. CV07-2599-PHX-NVW,
2008 WL 2262437, at *14 (D. Ariz. May 30, 2008); Viking Sec. Servs., Inc. v. United
States, No. 608-CV-720-ORL-19KRS, 2008 WL 1931311, at *3 (M.D. Fla. May 2, 2008)
(“monetary harm, no matter how ruinous, cannot constitute an irreparable harm because
the harm may be remedied through adequate compensation at a later date”). Schultz v.
United States, No. 10-CV-00540, 2012 WL 1123328, at *3 (M.D. La. Apr. 2, 2012).

[12] Under Treas. Reg. § 301.7426-2, economic damages in a wrongful levy case are limited
under Treas. Regs. §§ 301.7426-2(d)(1) and 301.7433-1(b)(1) to actual direct economic
damages.

[13] § 6331(b).  Two exceptions would be: (1) continuous levies on wages under § 6331(e), 
and (2) 15% of pension plans and non means tested government benefits under § 6331(h).
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[14] Hamilton Nat. Bank of Johnson City v. United States , 367 F. Supp. 1110  (E.D. Tenn.
1972), aff'd, 486 F.2d 1405 (6th Cir. 1973)

[15] § 6331(c)

[16] Rev. Rul. 55-210, 1955-1 CB 544

[17] United States v. McDermott,  507 U.S. 447, 452-55 (1993)

[18] S. Rep. No. 1708 89th Con. 2d Sess., reprinted in [1966] U.S. Code Gong. & Admin.
News.  P. 3738.

[19] See Fraser, supra (at n. 4), and Carter v. United States, 110 F. Appx 591 (6th Cir.
2002).

[20]  See “John Adams’s Reconstruction of Otis’s Speech in the Writs of Assistance Case.” 
The Works of John Adams Vol 2. Charles Francis Adams, Little Brown and Company,
Boston.  Appendix A p. 523, 525. http://oll.libertyfund.org/titles/adams-the-works-of-
john-adams-10-vols. (last visited August 18, 2020).

A different section of the same report of Otis’s oral argument was quoted by the Supreme
court in Boyd v. United States, 116 U.S. 616, 625, (1886).

[21]  Bouvier's Law Dictionary and Concise Encyclopedia, Volume 2, Vernon Law Book
Company, 1914, p. 1349 https://highlander.com/wp-content/uploads/2019/06/Francis-
Rawle-Bouviers-Law-Dictionary-1914-Rev-3-Vol-2.pdf (last visited September 18, 2020).

[22] Reports of Cases Argued and Adjudged in the Superior Court of Judicature of the
Province of Massachusetts Bay Between 1761 and 1772, By Josiah Quincy, Jr.

 Boston, little Brown and Company, 1865, p. 409. https://babel.hathitrust.org/cgi/pt?
id=miun.agy1696.0001.001;view=1up;seq=4 (last visited August 18, 2020).

[23] See n. 21 Quincy 411.

[24] See n. 21 Quincy 474.

[25] See n. 21 Quincy 414.

[26] See n. 21 Quincy 521.

[27] See n. 21 Quincy 474.

[28] https://founders.archives.gov/documents/Adams/99-02-02-6735
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[29] (Blackstone, William, 1 Blackstone's Commentaries (Oxford Clarendon Press, 1st Ed.
1765) p. 91.  See also n. 21 Quincy 526 at n. 26.

[30] https://archive.org/details/johnadamsBPL?
and%5B%5D=blackstone&sin=&and%5B%5D=firstTitle%3A%22C%22 (last visited August
18, 2020).

[31] See The Works of John Adams, Vol IV, pp. 215-216,  226-227
http://oll.libertyfund.org/titles/adams-the-works-of-john-adams-10-vols (last visited
August 18, 2020).

See also n. 21 Quincy, at 535-536.

[32] See n. 19 The Works of John Adams, Vol. IV at p. 219.

[33] See n. 21 Quincy 526 at n. 26 (emphasis added).

[34] Adams had referred to Gerry in a December 6, 1775 entry in his autobiography as a
"faithfull (sic) friend."  They were both Massachusetts co-signers of the Declaration of
Independence.

[35] 1 Annals of Cong. 783 (1789) (Joseph Gales ed., 1834) (emphasis added).

[36]  U.S. v. Mendoza,  464 U.S. 154 (1984).  See also Divine v. Commissioner, 500 F2d
1041, 1049 (2  Cir. 1974).

[37] Lenske v. United States , 383 F.2d 20, 22 (9th Cir. 1967).
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