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When somebody doesn’t pay their federal tax-
es, two things happen. Immediately, the United 
States has an unrecorded lien upon all property 
belonging to the delinquent taxpayer.1 Then, ten 
days after notice and demand, the Internal Rev-
enue Service (“IRS”) “can levy upon all property 
or rights to property belonging to such person.”2

Tax liens do not pay taxes. They give the gov-
ernment an interest in property that they can as-
sert against third parties.3 A tax levy pays taxes 
by obligating a person who owes money to a de-
linquent taxpayer to pay that money to the IRS—
subject to personal liability for failure to do so 
plus a 50 percent penalty in the absence of rea-
sonable cause.4

Estate planning to protect inheritances from 
IRS collection activity means preventing tax lev-
ies and tax liens from reaching property in an 
estate or a trust. Sometimes, the law will treat 
property in an estate or a trust as belonging to 

collection.
Practitioners should be mindful that courts are 

reluctant to approve protections against tax col-

state laws that limit or could limit the collection of 
federal taxes.

Two Important Limitations on Tax Levies

Existing Property

For purposes of this discussion, tax levies 
have two important limitations. First, a levy does 
not cover after-acquired property: “a levy shall 
extend only to property possessed and obliga-
tions existing at the time thereof.” (IRC 6331(b)). 
In contrast, tax liens cover any property acquired 
during the period of time that taxes are unpaid. 

-
ered after-acquired property. In Rev. Rul. 55-210, 

the IRS had ruled that a levy applies to all prop-
erty covered by a tax lien. The ruling addressed 
whether successive levies were required to be 
issued to an obligor who was making contrac-
tual periodic payments. It held that since levies 
could be made on any property subject to a tax 

-
tive to reach, in addition to payments then due, 
any subsequent payments or distributions that 
will become due thereunder.” 

The 1966 Federal Tax Lien Act added a sen-
tence to IRC 6331 that changed the rule that lev-
ies will cover after acquired property. 

[T]he bill adds a sentence specifying that this 
right to levy extends only to property of the tax-
payer and in the possession of the person on 
whom the levy is made, or obligations to the tax-
payer of the person on whom the levy is made 
which are existing at the time of the levy.5
Treasury regulations provide an example of 

a bank with respect to the account of a delin-

the amount of the taxpayer’s balance at the time 

any subsequent deposit made in the bank by the 
taxpayer. Subsequent deposits may be reached 
only by a subsequent levy on the bank.”6

Debts Must be Fixed and Determinable

A second important limitation on levies is that 
for an obligation to a delinquent taxpayer to be 

-
minable.”7

was transplanted from the bad debt regulations 
under IRC 166, which govern when a tax deduc-
tion can be taken for an uncollectible bad debt.

Treas. Reg. 1.166-1(c) provides:
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arises from a debtor-creditor relationship based 
upon a valid and enforceable obligation to pay a 

Tax Liens

Two factors make tax liens troubling. 

 Every Interest in Property

An IRS tax lien is “meant to reach every in-
terest in property that a taxpayer might have.” 
United States v National Bank of Commerce,
472 US 713, 719–720 (1985). The problem with 
court interpretations of language about inter-
ests in property is that property rights can be like 
imaginary creatures that exist only because you 
believe in them. In Drye v United States,8 a delin-
quent taxpayer disclaimed his inheritance. The 
issue in Drye was whether there was a tax lien 
attached to the disclaimed property in Mr. Drye’s 
deceased mother’s estate of which he was the 
sole heir. The Supreme Court held that an inheri-

a tax lien may attach. As a result, Mr. Drye’s in-
heritance was subjected to his tax lien while it 
was in the hands of his mother’s estate. 

In its analysis of whether Mr. Drye had a prop-
erty right in the estate of his mother, the Supreme 
Court drew a distinction between a disclaimed 
gift, which leaves the gift with the donor, and a 
disclaimed inheritance, which causes the be-
quest to vest in a third party. The court explained 

receive his inheritance or to channel that value 
to his daughter by disclaiming. “The control rein 
he held under state law, we hold, rendered the 
inheritance ‘property’ or ‘rights to property’ be-
longing to him within the meaning of §6321, and 
hence subject to the federal tax liens.” Drye v 
United States, 528 US 49, 61 (1999). In other 
words, if you hold the reins, you own the horses.

In Estate of Deinlein v United States,9 a wom-
an died on October 4, 2011. Her three sons 
fought over becoming executor of her estate. A 
third party was appointed as executor who draft-
ed a settlement agreement. One of the sons, 

Chris, had a tax liability of $459,409.49 for which 
-

dent’s will in Deinlein provided for an “account-
ability for debts” and had a residuary clause that 
left the residue equally to her three sons. 

Mrs. Deinlein had lent Chris $185,000 be-
tween 2000-2010. In the settlement agreement, 
Chris agreed to “renounce any further claims 

” In response to 
a tax lien asserted against his share of the es-
tate, Chris argued he was entitled to nothing be-
cause he had already gotten his advancement of 
$185,000.10

Chris’s two brothers took over their mother’s 
condo, made the mortgage payments, and put it 
up for sale. The IRS alleged that its lien extend-
ed to a one-third interest in the proceeds of the 
condo. The probate case was removed to feder-
al court where the condo was sold for $303,000. 
The proceeds of $198,339.56 were placed with 
the court pending resolution of the lien issue in 
a motion for summary judgment. The Deinlein
court did “not believe that Chris received an ad-
vancement of his share of the Estate so as to re-
lieve him of the devised one-third interest in the 
condo.” The IRS tax lien on Chris extended to 
one third of the condominium proceeds held by 
the estate. 

In Drye and Deinlein, the tax liens of bene-

estate. The same thing can happen with a part-
nership, i.e. the lien on the tax liability of a part-
ner can migrate upward into the assets of the 
partnership. In Craft,11 the Supreme Court ad-
dressed whether a federal tax lien could reach 
Michigan entireties property. In his dissent, Jus-
tice Scalia argued that entireties property should 
be treated like partnership property, and the tax 
liabilities of partners do not extend to partnership 
assets. Justice O’Connor’s majority opinion said 
“no” to that. She said, “the federal tax lien does 
attach to an individual partner’s interest in the 
partnership, that is, to the fair market value of 
his or her share in the partnership assets.” Id. at 
285–86.
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In Rem Proceedings

The second troubling factor about federal tax 
liens is that they allow the government to pro-
cure an in rem court order under IRC 7403 to sell 
property upon which they have a tax lien and to 
divvy up the proceeds between the government 
and other property owners. 

In United States v Rodgers,12 a married Tex-
as gambler died owing substantial wagering tax-
es, interest, and penalties. Texas is a community 
property state and under Texas law Mrs. Rod-
gers had a right to live in the marital home for 
her lifetime. Instead of selling just the deceased 
husband’s half of the marital home, the govern-
ment sought to force the sale of the entire home. 
The argument advanced by Mrs. Rodgers was 
that if her deceased husband could not himself 
have forced the sale of the home, then the gov-
ernment, standing in his shoes, could not force 
a sale of the home. The court responded, “we 
believe that the better analogy in this case is not 
to the traditional rights of lienholders, but to the 
traditional powers of a taxing authority in an in
rem enforcement proceeding.” (Id. at 702). “[T]
he use of the power granted by §7403 is not the 
act of an ordinary creditor, but the exercise of a 
sovereign prerogative, incident to the power to 
enforce the obligations of the delinquent taxpay-
er himself, and ultimately grounded in the con-
stitutional mandate to “lay and collect taxes.” Id.
at 697.

trust or estate assets, it can result in the sale of 
those assets in an in rem proceeding with a por-
tion of the proceeds being be paid to the IRS. 
That can happen even if a delinquent taxpayer’s 
rights in trust property is a matter of pure specu-
lation. (“We think that such rights, although in-
choate unvested, and unenforceable … are suf-

in rem to test the 
question of whether or not taxpayer’s interest in 
such res is subject to a lien for delinquent tax-
es due the Government.” United States v Dallas 
Nat’l Bank, 152 F2d 582, 586 (5th Cir 1945)).

Future Obligations

Lastly, another impact of a tax lien on trust or 
estate property is that it can cause a levy on ex-
isting obligations to extend to obligations owed 
to a delinquent taxpayer in the future. See In re 
Orr 180 F3d 656 (5th Cir 1999); United States 
v Cohn, 855 F Supp 572 (D Conn 1994); com-
pare Texas Commerce Bank Nat’l Ass’n v United 
States, 908 F Supp 453 (SD Tex 1995) and Unit-
ed States v Riggs Nat’l Bank, 636 F Supp 172 
(DDC 1986). 

Support, Spendthrift and Discretionary 
Trusts

Any estate plan that tentatively leaves assets 
to an heir in a way that does not expose those 
assets to tax liens or levies will come without a 
guarantee. One thing is for sure, neither a sup-
port trust nor a spendthrift provision will shelter 
assets from tax levies or tax liens. In Michigan, 
the state and federal government can reach into 
a support trust or a spendthrift trust to pay a ben-

support trusts and in trusts with spendthrift pro-
visions can be reached by the state of Michigan 
and the United States:

Sec. 7504.

subject to a spendthrift provision, a support 
provision, or both may be reached in satisfac-
tion of an enforceable claim against the trust 

…
(c) This state or the United States.

Discretionary Trusts

One type of trust that potentially could shelter 
assets from tax levies or tax liens would be a dis-

Sec. 7505.

a discretionary trust provision does not have a 
right to any amount of trust income or principal 
that may be distributed only in the exercise of 
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the trustee’s discretion, and trust property is 
not subject to the enforcement of a judgment 
until income or principal, or both, is distributed 

13

Discretionary trusts should work to protect 
trust assets from tax collection because distribu-

-

property that can serve as a basis for a tax lien 
on the trust property. In two cases, a forfeiture 
provision in a support trust converted support 
distributions into discretionary distributions if the 
trustee received a notice of levy. That did not 
work to avoid revenue collection. United States 
v Riggs Nat’l Bank, 636 F Supp 172 (DDC 1986); 
Bank One Ohio Tr Co v United States, 80 F3d 
173 (6th Cir 1996).

Reliance on discretionary trusts to protect 
trust assets from collection of taxes owed by a 

-
linquent taxpayers have been found in discre-
tionary trust assets if the delinquent taxpayer 

York law clearly establishes, moreover, that an 

to trust property or income against a trustee who 
refuses to exercise his discretion as directed in 
the trust instrument.” Magavern v United States,
550 F2d 797, 802 (2d Cir 1977)). Discretionary 
distributions can be construed to be mandatory, 
at least in part, when there is a history of pay-
ments establishing a pattern that evinces an im-
plied right to payment.

Enforceable Rights in Discretionary Trusts

When the word “shall” is included in the distri-
bution language of a discretionary trust, it can be 
interpreted to imply that at least some payments 
must be made by a trustee. Even a small amount 
of required payments is enough to create a prop-
erty right upon which a lien may attach to trust 
property. See Magavern v United States, 550 
F2d 797, 801 (2nd Cir 1977) (concluding that the 
language “Trustee shall pay over or use, apply 
and expend whatever part or all of the net in-

come or principal” creates a property right, not a 
discretionary trust, because “it does not give [the 

-
ciary anything at all”). See also, United States 
v Delano, 182 F Supp 2d 1020, 1023 (D Colo 
2001) (trustee did not have “discretion to make 
no payments”).

-
ary trusts has come up in the gift tax context. 
Rev. Rul. 77-378 addressed the issue of whether 
there is a completed gift when a grantor trans-
fers property to a discretionary trust, and one of 

-
or. If the grantor has enforceable rights, the gift 
is incomplete if as a consequence the remain-
der interests might not get anything. Enforceable 
rights discussed in the revenue ruling included 
“enjoyment of the entire trust income and cor-
pus by borrowing money or by selling, assigning, 
or transferring the grantor’s interest in the trust 
fund and relegating the grantor’s creditors to the 
trust fund for payment.” Enforceable rights that 
could support a tax lien can include rights that 
might accrue from reciprocal trusts. (See Kant-
er v United States, 262 F2d 761( 9th Cir 1959). 
Another right in trust property that might support 
a tax lien would be a right to use trust proper-
ty, such as a right to live in a home. An eventu-

-
ciary can support a tax lien. See In re Darrell V 
Wright Tr Agreement
Mar 17, 2015) (unpublished); compare Wilson
(at n. 13 below) wherein the absence of a right 
to the receipt of undistributed funds was given as 
a reason for no lien attachment. 

History of Payments

In some instances, a history of payments from 
a discretionary trust can support an inference 
of a right to property. In PLR 9024076, the IRS 
addressed a personal holding company where 
stock was held by a trustee who had discretion 
as to how much income should be distributed and 
to whom. Ownership in a personal holding com-
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not more than 50 percent of the company. Under 
the regulations, ownership can be determined 
actuarially. Since distributions were entirely dis-
cretionary, an actuarial calculation could not be 
made. As a result, ownership was premised on 
the history of trust payments. A similar reliance 

Jersey divorce case where a spouse was a ben-

court of appeals ruled that in determining the 
amount of alimony to be paid, “the judge must 
consider the historical record of payments made 
by the [discretionary trust].” Tannen v Tannen,

Div 2010), 
In Magavern, supra, the annual payments to a 
delinquent taxpayer were between $1,000 and 
$3,500. The government and the taxpayer stipu-
lated that if a lien on trust property did exist, the 
value of the delinquent taxpayer’s lienable inter-
est in the discretionary trust was $2,300.

Suggestions

In drafting an estate plan for the client who 
has heirs that are delinquent taxpayers, consid-
er having discretionary distributions contingent 
upon the consent of a third party whose consent 
is optional. In PLR 200426027, the government 
could not levy on a pension plan when distribu-
tions required spousal consent. In addition to 
having third-party consent, consider making the 
consent completely optional. Enforceable rights 

could theoretically sue for damages for breach of 

exercise discretion. That circumstance might be 
avoided by having distributions conditioned upon 
permission of a third party where the permission 
is entirely optional. If the exercise of a power is 
“optional, it is not a power in trust.” Estate Ware 
v Commissioner, 55 TC 69 (Oct 19, 1970), rev’d
on other grounds, 480 F2d 444 (7th Cir 1973).

In addition to using third-party optional con-
sent as suggested above, consider providing that 

the trustee may make discretionary distributions 
-

ciary’s liability with a particular creditor. The IRS 

settle a taxpayer’s tax liability with payment of 
an amount equal to reasonable collection poten-
tial (“RCP”). RCP is calculated in IRS form 656 
as net collectible value of the delinquent taxpay-
er’s assets (80 percent of fair market value) plus 
12 times net monthly income (income less liv-
ing expenses). Once an RCP number is calcu-

delinquent tax liability (after optional consent is 

tax debt thereafter. Other assets can be included 
in an RCP calculation if they can be reached by 
the government. Assets that can be reached by 
the government include dissipated assets, which 
have been transferred away, or assets held by 
a nominee or an alter ego of the delinquent tax-
payer. See Campbell v Commissioner, TC Memo 
2019-4, 117 TCM 1018, (Feb 4, 2019). A discre-
tionary trust can be designed where its assets 
are not reachable by the government and would 
not be included in an RCP calculation. 

Conclusion

Estate planning for unpaid federal tax liabili-
ties of heirs probably won’t tame the tax beast, 
but at least your client can die trying.

Notes

1. IRC 6321.
2. IRC 6331. 
3. IRC 6323(a)” The lien imposed by section 6321 

shall not be valid as against any purchaser, holder of a 
security interest, mechanic’s lienor, or judgment lien credi-
tor until notice thereof which meets the requirements of 

4. IRC 6332. In one case, after the IRS sent a levy 

taxpayer’s investments and sent the funds to the IRS. The 
taxpayer sued the trust company claiming that the levy did 
not authorize the sale of property. Because IRC 6332 con-


